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B: Australia
The Switch from "Substantially Lessening” to "Dominance"

From 1974 to 1977 the Australian Trade Practices Act prohibited mergers which would lead to a
'substantial lessening of competition' in a market, with a voluntary clearance procedure. Although the
Swanson Report reviewing the Trade Practices Act had not recommended a change to the threshold test in
1977 the test was changed to 'control' or 'dominance' and the clearance procedure was abolished. The
Minister, (the Hon. John Howard) explained the rationale for the Change in these terms

"There should be no unnecessary impediment, legislative or administrative, to the attainment of
rationalisation of Australian industry. It is in Australia's best interest to achieve economies of
scale and improved international competitiveness " .

The Green Paper

A further review in 1984, the Green Paper recommended a return to the "substantial lessening" test
arguing, in part that:

"The appropriate test for mergers should be one based on the likely competitive effect of the
merger in the market, rather than solely on market structure."

The Federal Government did not revert to the "substantially lessening test" test for mergers on the basis
that the dominance test was consistent, according to the AttorneyGeneral, with the Government's
commitment to the encouragement of efficient Australian industry and to increasing competitiveness in
world markets.

The Griffiths Report

In 1988 an inquiry, the Griffiths Committee, was set up to inquire into the merger control provisions of
the Trade Practices Act. The resulting Griffiths Report noted a tendency towards market concentration in
Australia, in that over 60% of the output in 24 out of 52 manufacturing industries were in the hands of
four or fewer firms in 198?@3. The Report observed the lack of empirical evidence to support both the
arguments in favour of the dropping the dominance test and those seeking the reintroduction of the
"substantially lessening" test or to confirm that merger policy in place since 1977 had, in fact, resulted in a
more efficient and internationally competitive market.

The Trade Practices Commission opposed a return to the 'substantially lessening test', claiming it would
increase the Commission's workload, inhibit desirable industry rationalisation, and create uncertainty for
business.
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Submissions in favour of retaining the dominance test laid emphasis on the small size o the Australian
domestic market, arguing that the test allowed for greater efficiency, strengthened competitiveness and
necessary restructuring of Australian industry.

The Griffiths Committee came down in favour of retaining the dominance test, suggesting a review in five
years time. Two dissenting members of the Committee recommended a return to the 'substantially
lessening test' on the basis that the dominance test allowed a high degree of concentration to develop in
Australian markets.

Although the Federal Government accepted the recommendations of the Griffiths Committee, these were
soon eclipsed by another review of merger policy.

The Cooney Report

A number of aspects of the Trade Practices Act were referred to the Cooney Committee by the Australian
Senate in May 1991. The Committee was charged with considering the adequacy of the existing
legislative controls over mergers and acquisitions, with particular reference to the appropriate test that
should apply.

The Trade Practices Commission now reversed its previous stance and argued strongly for the
'substantially lessening' test. It explained its change of heart on the basis of a number of mergers that had
taken place since the Griffiths Report, including that of Coles/Myer and Ansett/East West.

The Commission was clearly influenced by Professor Porter's book, The Competitive Advantage of
Nations. The Commission also referred to a recent report, by the Bureau of Industry Economics, which
held that case studies suggested that mergers might not produce all the efficiency benefits expected.

The Cooney Committee in its report found that the empirical evidence on mergers was conflicting and not
conclusive; nor was it convinced that efficiencies, where these occurred, had improved the international
competitiveness of Australian firms.

It found that the 'dominance test' was difficult to reconcile with the essential thrust of the 7rade Practices
Act which was aimed at preventing anti competitive conduct.

In r c:)mmendmg a return to the 'substantially lessening' test the Cooney Committee did not accept that
the 5&3@9&{ from the dominance test would create uncertainty or that the 'substantially lessening test' was
an unpredictable measure.
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Implementation of the Cooney Committee Report: Return to the Beginning

In June the Federal Attorney-General announced that the government had accepted the recommendations
of the Cooney Committee and that the Trade Practices Act would be amended to prohibit mergers and
acquisitions that had the effect of substantially lessening competition in a substantial market.

The amendment was introduced by the Trade Practices Amendment Act 1992 which came into effect on
January 21, 1993, incorporating statutory guidelines. In November 1992 the Trade Practices Commission
released their Draft Merger Guidelines to replace those of 1986. These new Guidelines described the
objects of the Act as preventing anti competitive conduct (so encouraging competition and efficiency in
business) and safeguarding the pastoral of the consumer in dealings with producers and sellers. The
Guidelines also introduced a new market concentration screening test, in recognition of the lower
threshold test:

"Only if the merger will result in the four largest firms having a market share of 75% or more
and the merged firm having a market share over 15%, or if the four largest have less than 75%,
and the merger will result in the merged firm having 40% or more, will the Commission want to
examine the potential competition effects of a merger"

Patterson observes that the 'substantially lessening test' is not a "competition test" as distinct from a
'market structure' test-it is a different kind of competition test. The amount of change in market power is
assessed under the new test, rather than the amount of market power that is created.

The Magnum Case and the Enshrinement of the Dominance Test

The High Court of New Zealand in Lion Corporation v Commerce Commission upheld the decision of the
Commerce Commission in granting a clearance of a proposed takeover by which Magnum Corporation
Ltd would acquire all the issued shares in Dominion Breweries.

In September 1986 Lion, a key brewing firm, in competition with both Magnum and Dominion opposed
the grant of authorisation of the merger by the Commission.

In November the Commission granted clearance and Lion then applied for judicial review of the
Commission's decision.

Counsel for Lion challenged the Commission's interpretation of 'dominant position' as 'having sufficient
market power to enable the dominant party to behave to an appreciable extent in a discretionary manner
without suffering detrimental effects in the relevant market'. The interpretation of 'dominant position' by
the Commission was similarly challenged in that it stressed independence of behaviour and suggesting
lack of restraint on the behaviour of the dominant party.

Counsel for the Commission defended the Commission's approach as being grounded on the decision in
Continental Can where the Commission of European Communities defined undertakings as being in a
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dominant position when they had power to behave independently, not having to take into account their
competitors, purchasers or suppliers.

The High Court, in dealing with claims that the Commission's decision was unreasonable, dealt, as
already noted, with the issue of distribution by Australian beer manufacturers. The High Court included in
its consideration similar claims that this was the case with the Commission's finding that the relevant
market was one market (the retail market) and not two distinct markets and that the proposed merger
would not result or to be likely to result in any person acquiring or strengthening a dominant position in
the Christchurch market for on and off premises sales of liquor. The Commission, in relation to the
proposed merger, used the trade or 'true wholesale market' as a distinct market, as that was the approach
taken in the industry. This was distinct from the on premises/off premises analysis generally used with
proposals concerning individual outlets. Lion's counsel had urged the use of the latter analysis in relation
to the proposal. The Commission's decision to use the former, the 'true wholesale' market instead, was not
regarded as unreasonable by the High Court.

The Commission found that even with the increased number of hotels or taverns which, under the
proposed merger, would come under Ballins ownership, no market dominance would be created for 'on
premises' liquor consumption in Christchurch; this would also apply to 'off premises' sale of liquor. The
Commission regarded the Christchurch market as currently intensely competitive and not likely to alter as
the result of the proposed merger. Although the proposal confirmed Magnum's preeminence in the
Canterbury 'off premises' retail market the participants, post merger, in the Commission's view, would
continue to face significant competition from Lion and Wilson Neill as well as a considerable number of
independent licencees. Lion, through its retention of almost 20% of outlets in the region together with the
increased activity of NZ Wines & Spirits Ltd at the wholesale level, had the capacity and intention of
contesting the Canterbury's 'off premises' market.

In handing down the decision of the High Court, Davison CJ gave the firm opinion that the provisions of
the Commerce Act were modelled on the decision in Continental Can which placed emphasis on
independent behaviour by firms in dominant positions. He accepted the holding in the Commission
decision in relation to the effect of the proposed merger on Australian beer manufacturers and their ability
to find an adequate distribution system for their products in New Zealand. On this issue the Commission
had stated:

"while accepting that there may be barriers to the establishment of further major brewers in New
Zealand and, to a lesser extent, to the expansion of market share by off-shore brewers, the
Commission believes that the competitive presence of Lion in the market is likely to continue
whether or not this proposal is implemented".

As noted earlier this decision effectively enshrined the interpretation of dominant position being equated
with independent or discretionary behaviour by the alleged dominant party.
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The Tasmanian(Cascade)Brewery Takeover: Hands across the Tasman

On December 5, 1991. Wilson Neill put up Cascade Breweries, the Tasmanian based brewing company,
up for sale.

Cascade, at that point was dominant in the Tasmanian draught and packaged beer market. It held just
under 80% of that market. It produced Cascade Premium which was estimated to rate as the second largest
selling premium beer in Australia behind the Foster's premium brand, Crown. At the natural level, in an
industry which was operating at a level of $5.5 billion sales, Cascade had only 1.75% of the market,
mainly through its Pale Ale and Premium Lager brands.

The 160 year old Tasmanian Brewing Company owned the Cascade Brewery in Hobart, Boags Brewery
in Launceston, a wine and spirits distributor, Chancellors with wine and spirits outlets in Hobart and
Launceston, the Cascade fruit juice and soft drinks manufacturing division and 15 hotels in Tasmania.

By January 17 there were 12 expressions of interest lodged with Wilson Neill's advisors, Grant Samuel.

At this stage the Trade Practices Commission had rejected a $90 million bid by Carlton and United
Breweries (CUB) for Cascade Breweries. It did so on the basis that a CUB purchase of Cascade was likely
to breach s50 of the Trade Practices Act. At that time the 'dominance test' still was in place. The Trade
Practices Commission's assessment and ruling was based on the delineating of Tasmania as a separate
market for draught and packaged beer. The managing director of CUB, Mr Pat Stone, disagreed with the
Commission's decision, but said that CUB would attempt to lift its share of the Tasmanian market, placing
CUB's current sales as about 40% of the packaged beer market and 5% of draught beer market in
Tasmania. It should be noted that Cascade had an existing relationship with Fosters CUB operations in
Australia through the Pubco joint venture for the management of 56 hotels.

The expressions of interest included the Fosters Brewing Group, South Australia Brewing Group,
National Brewing Holdings, San Miguel and Sir Ron Brieley's GPG Plc (jointly with Turnbull &
Partners). Had the latter bid been successful it would have marked Sir Ron's return to Cascade, three years
after his former flagship company, Industrial Equity Ltd (IEL) sold the Tasmanian brewing company for
$102 million. This latter bid later developed as a public float of Cascade on the Hobart Stock Exchange
with as many Tasmanian investors as possible.

The Tasmanian Development Authority (TDA) also worked to put together a consortium of ten large
private and institutional investors, which included all the major Tasmanian superannuation, retirement and
insurance fund schemes. If the bid was successful, according to the TDA's Director, Don Challen, a new
company would be formed twelve months later. to be called Breweries of Tasmania.

CUB eventually succeeded with a bid of $27 million which was officially notified to the New Zealand
Stock Exchange on January 18, 1992, three days before the amendment to s50 of the Trade Practices Act
came into force, changing the 'dominant position' test for mergers to the more stringent, 'lessening'
substantially test.

Tk
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Under the deal CUB paid the Cascade Group $27 million for the Cascade brewery and its brands, the fruit
and soft drink businesses and the Woodstock reception centre in Hobart. These assets formed part of a
joint venture company called Cascade Brewery Co Pty Ltd which was controlled by CUB. CUB leased
back to the Cascade Group the rights to distribute Cascade beer in Tasmania for 20 years. The Cascade
Group paid CUB $6 million for those rights. CUB was given the rights to market Cascade brands
interstate and overseas. The Cascade Group expected to get $200,000 a year for its investment in the joint
vent lair company. What was left of the Cascade Group's Tasmanian assets, Boags, 15 hotels and
Chancellor's wines and spirits, remains with the Cascade Group and was called Tasmanian Breweries.

The changes wrought by the CUB deal are outlined in Appendix 1.

The CUB deal is an interesting exercise in strategic corporate planning allied with timing to avoid the
change in the merger provisions of the Trade Practices Act. The positioning commenced in November
1992 when consultants, Peter and Brenda Dean set up a company, Marston Post, in Victoria. On
December 23 they resigned as directors and the company's control was transferred to new directors,
including CUB's managing director, Pat Stone and CUB director, Nuno D'Aquino. On January 21, CUB
changed the name of the company to Cascade Brewery Company Pty Ltd. The Sydney based general
manager of the Cascade Group, David Allman, was appointed a director and the company's registered
office was transferred to the Hobart brewery. The chairman of the Cascade Group, Phillip Adkins, had
only brought into Cascade's parent company Wilson Neill a month before the CUB deal was struck and he
had been positioning, since October 1992, to buy Wilson Neill. The buy in was not known to local
Cascade management and that only to the Hobart based managing director of Cascade, Stuart McGregor,
late in the deal.

Given the icon status of beer products such a Cascade Premium Lager it is not surprising that the battle for
Cascade evoked intense local interest. However, it provides a case study in take over techniques, inter
linking brewery and other corporate interests across the Tasman. Following the successful bid by CUB,
the TDA Tasmanian consortium was attacked by Phillip Adkin on February 24, 1993 on the basis that had
the Tasmania bidder won it would have given 15% of its stake to Lion Nathan. The director of the TDA,
Don Challen, would not confirm that the Lion Nathan were involved but did confirm that an international
brewer had a stake of 15% in the Tasmanian bid.

Concerns have also been expressed that Cascade Premium production would not remain in the State and
that Boags as a joint venture partner would be considerably disadvantaged in a small northern Tasmanian
market. The Deputy Commissioner of The Trade Practices Deputy Commissioner, John Broome has
stated that the Commission could stop CUB squeezing out Boags if it believed CUB was misusing its
market power in terms of s50. If a business was forcing a competitor out of business the Commission
could take Federal Court action. The Commission would continue to monitor the Cascade/CUB deal to
ensure it was carried through as claimed by CUB. It should be noted that CUB have downgraded the
advertising of Cascade Premium Lager in favour of CUB's 'ice' and 'cold' filter beers, and although
brewery job levels have been maintained seven jobs were shed in the hotels division in 1993.

However, managing director of Dunedin based Forsyth Barr brokers, Eion Edgar, regarded the

CUB/Cascade deal as viable and doubted if CUB would attempt to squeeze Boags out of the market.
Nevertheless, he regarded the marketing of Boags brands interstate and internationally as too difficult. On
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the last point this prognosis has proved wrong according to the managing director of Tasmanian
Breweries, Lyndon Adams, citing the launch of Boags Original bitter in Melbourne, Sydney and Brisbane
in July 1993.

The sale by Wilson Neill of Cascade Groups assets for $27 million puzzled some analysts. The view was
expressed that that figure appeared low compared to earlier offers (including that of CUB) of more than
$90. At the time of the initial CUB bid Wilson Neill had been insisting on a $100 million level. Graeme
Adamson, a Melbourne analyst, voiced surprise at the sale by Wilson Neill of Cascade for $27 million,
rather than its entire Tasmanian operations for $80 million. One explanation given by University of
Tasmania Reader in Economics, Dr Bruce Felmingham, was that the company was desperate-given
Wilson Neill's debt in December 1992 was estimated to be about $NZ 175 million.

Company estimates at the time of the bid put t:-lf book value the brewery, fruit juice business and
Woodstock centre at $32.5 million. THe §tatement provided to the New Zealand stock exchange to explain
the CUB deal claimed that the Cascade Group assets left after the successful bid had a book value of $120
million. This would appear to conflict with estimates from economists and market analysts, which put the
figure as low as $100 million with recent company estimates setting a book value of $120 million.

Conclusion: The Merger Test Gap

The contrast between the level of the debate in Australia and New Zealand concerning the merger
threshold test may reflect a genuine difference in approach to the setting of economic regulatory policy. If
this is the case how crucial is the retreat (almost U turn) by the Trade Practices Commission from its
support of the 'dominant test'.to a return to the 'lessening competition' test. A recognition that mergers
such as Ansett/East-West and Coles/Myer should not have taken place as competition in their respective
markets was diminished. The message of the Porter Report, ignored in New Zealand, but accepted in
Australia, is that there was no evidence to support national mergers creating near duopoly at national level
to strengthen ability to compete internationally. The brewery mergers that escalated in the 80's produced
the benchmark Magnum decision in New Zealand and a last minute extraction of the shortcomings of the
'dominant' test in the unreformed Trade Practices Act in the case of the CUB takeover of Cascade in 1993.
However, the suggestion is that New Zealand and Australia now have essential differences in their
respective policies concerning the promotion of competition. With the increasing integration of the
Australasian market, let alone the aims of the Closer Economic Relationship (CER), this gap presents a
problem to be solved rather than ignored. It may be that the concentration of industry in New Zealand has
reached such a level of duopoly in some sectors that fatally moves to deregulate the public sector will
produce cosmetic and not realistic competition if the 'dominant' test continues to hold sway as the
preferred merger threshold.

13
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Note
I am grateful to Matthew Denholm, journalist with the Hobart "Mercury" for articles and material relating
to the Cascade merger and to Peter Clemes, Regional Director, Trade Practices Commission, Hobart for

other documents.

Dr Lindsay Hampton helpfully directed my attention to New Zealand materials amidst the large collection
that he has accumulated in the Central Library, University of Canterbury.

All views in this paper are my own unless otherwise attributed.

Not for quotation without permission and attribution.
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BREWERY MERGERS IN AUSTRALIA AND
NEW ZEALAND: A PRELIMINARY STUDY

Introduction

During the 1980's merger activity in Australia and New Zealand reached a notable peak. The decade
coincided with a booming economy on both sides of the Tasman. It also saw significant changes in
merger policy on the part of the Commerce Commission and the Trade Practices Commission.

This paper is the first stage in a preliminary study of brewery mergers in New Zealand and Australia
during the period 1980-1994. The intention is to focus on a capital intensive industry which, in the period
under review, went througll a series of mergers which led to a concentration of beer production by 1994
in the hands of fewer companies than were actively engaged in 1980.

This paper is not concerned with a detailed economic analysis of the market for beer during the period
under review. It is primarily addressed to the interpretation of the merger provisions in both sets of trade
practices legislation and draws on the literature examining the different paths taken in Australia and New
Zealand towards the application of merger thresholds.

It does include a case study of the Carlton United Breweries takeover of Cascade Breweries in Tasmania
in 1993 as an instance of how mergers and the resultant integrated nature of the brewery industry in
Australasia has reduced the number of independent brewers. It is also given as an example of how a

merger strategy was put into place which took advantage of a higher threshold test of anti competitive
effect than now applies in Australia.

Merger Policy Background

A: New Zealand

Policy Aims of Legislation

The Commerce Act 1986 has in its preamble the stated aim:
"to promote competition in New Zealand markets"

In introducing the Commerce Bill in the New Zealand Parliament, the then Minister, David Caygill,
described the legislation as setting out "to ensure that the conditions of workable competition and
effective competition exist and that the benefits of increased economic efficiency and growth are enjoyed
by all members of the community. includine consumers".
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The Commerce Act allows anti competitive mergers if these produce "public benefits" that outweigh the
detriments associated with the reduced competition that results, or is likely to result, from the proposed
merger.

In assessing anti competitive effects the Act specifies "dominance" as the criteria to be used.

" Section 66(7) provides:

The Commission shall give a clearance [for the proposed merger] unless it is satisfied that the merger or

takeover proposal, if implemented, would result, or would be likely to result, in any person acquiring a
dominant position in a market or strengthening a dominant position the market".

Section 3(8) defines "dominant position" to mean:
"a position to exercise a dominant influence over the production, acquisition, supply or price of
goods or services in that market"

In determining whether a "person" is in a dominant position regard shall be had to:
"(a) The share of the market, the technical knowledge, the access to materials or capital of that

person together with any interconnected body corporate;

(b) The extent to which that person is constrained by the conduct of competitors or potential
competitors in that market;

(c) The extent to which that person is constrained by the conduct of suppliers or acquirers of
goods and services in that market"

Greer notes that the statutory definition of dominance follows that current in the Trade Practices Act prior
to 1992 and that single firm dominance is apparently the only kind to attract the concern of the
Commission.

The Ansett analysis of Dominant Position
The Commerce Commission has followed the analysis undertaken by the Federal Court of Australia in
TPC v Ansett Transport Industries(Operations) Pty Ltd. In that case Northrop, J cited the decision of the

European Court of Justice in Re Continental Can which defined dominance in the following terms:

"The dominant position referred to[in Article 86 of the European Treaty] relates to a position of
economic strength enjoyed by an undertaking which enables it to prevent effective competition
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being maintained in the relevant market by giving it the power to behave to an appreciable extent
independently of its competitors, customers and ultimately of its customers in general a dominant
position derives from a combination of several factors which, taken separately, are not
necessarily determinative. "

Northrop, J then proceeded to apply these factors in the Anseit case to determine if Avis was dominant in
the car rental market in Australia; it was concluded that it did not on the factors so applied to the facts of
the case.

In using the definition in Ansett the=€ ree-Commursston the critical test that has evolved appears to be
independent behaviour by a firm claimed to be dominant in a market. The two main considerations of the
Commission. emerging in the Magnum case (to be considered subsequently) relate to actual competition
on one hand and potential competition on the other.

The High Court in the Magnum case endorsed the approach of the Commission which had laid stress on
whether or not one or more of the competitors could act independently of the other and "whether or not at
least one strong competitor would remain outside the merged entity".

Greer categorises this approach as allowing duopoly, which effectively happened in the Magnum case
with Dominion Breweries and Lion then each having approximately 50% of the entire New Zealand
market.

Review of the Commerce Act

In 1988 the Commerce Act 1986 was reviewed by tile Department of Trade and Industry. 4 Discussion
Paper released by the Ministry in August 1988 did not discuss the appropriateness of the dominance test,
but did note the concern with s3(8) relating to the use of a dominant position in a market as the yardstick
for the clearance of mergers and takeovers and the criticism that the definition of dominance was not
precisely linked to specific economic factors. The subsequent report contained Treasury recommendations
which included a single competition test for both mergers and restrictive trade practices. The Ministry of
Commerce did not accept this and other Treasury recommendations and s3(8) and the competition
thresholds were left untouched.

In 1991 an Inter-Departmental Review included in its terms of reference the treatment of mergers and
takeovers. The 1991 Discussion Document took a restrictive view of the object of the Commerce Act,
stating that the Act

"is not designed to generate more competition. Rather, the Act protects the competitive process
from private arrangements aimed at reducing competition"

The 1991 Discussion Document, noting the Cooney Committee in Australia was likely to recommend the
abandonment of the dominance test and revert to the substantially lessening of competition test,
commented that if implemented, "some of these changes would lead to a divergence between Australian
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and New Zealand competition law". Even though the issue was being vigorously debated in Australia the
1991 Discussion Document did not identify whether the dominant position threshold was appropriate.
Instead it described dominance as "an internationally recognised competition law concept that is well
understood as being an appropriate threshold for the consideration of the use of market power".

The Porter Report

The Cooney Committee were strongly influenced by Professor Peter Porter's work The Competitive
Advantage of Nations. A New Zealand study based on this research, the Porter Report was highly critical
of New Zealand's economic performance. It made particular reference to the importance of competition
and domestic rivalry as having a fundamental impact on the international competitiveness of a nation's
firms observing:

"Ultimately, nations succeed in parficular industries because the home environment is the most
dynamic and challenging in that industry. The microeconomic environment stimulates and prods
firms to upgrade and widen the advantages critical to success in that industry".

Noting that the strongest empirical findings from Professor Porter's international research was the
association between vigorous domestic rivalry and the persistence of competitive advantage the New
Zealand study claimed that it found that:

"most New Zealand industries do not contend with vigorous rivalry. Some of the nation's leading
export industries are legislated monopolies, while others are relatively tight-knit oligopolies.
New Zealand industry in general has not taken advantage of the invigorating stimulus of
domestic rivalry".

The Porter Report singled out weak competition policy as tile main hindrance to domestic rivalry in New
Zealand:

"New Zealand lacks a strong competition policy official government policy in the 1980's,
particularly as expressed by the Treasury, has been indulgent of monopoly practices. The alleged
'economic efficiency’ of market concentration has been used to justify a policy of
‘non-intervention' towards concentrations of market power. This reflects a fundamentally static
view of the world that does not take into account the gains in dynamic efficiency that result from
vigorous domestic rivalry."

The Porter Report, despite its criticisms of New Zealand's ,did not appear to have had any impact on the
issue of re-evaluating the competition threshold for mergers in a subsequent review of the Commerce Act.
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The 1993 Ministry of Commerce Discussion Document

In late 1993 the Ministry of Commerce made known its intention to seek comments on whether any
changes should be made to the competition threshold in the Commerce Act. A Discussion document was
produced seeking comments on whether any changes to the thresholds in the Commerce Act should be
made. One reason for the review was stated to be the effect of the Court of Appeal decision in Telecom v
Commerce Commission, in which it was claimed that the statements of some the judges suggested that the
threshold for the prohibition of anti competitive mergers was considerably higher than had been
previously believed.

The 1993 Discussion Document restated the object of the Commerce Act as the protection, as distinct
from the promotion, of competition. In the wake of the Telecom decision the Discussion Document
described the merger test as unclear as the courts seemed to be applying a single firm 'dominance 'test
without reference to the possibility of co-ordinated action arising from increased concentration. The
Discussion Document noted that the new (ie 1993) Australian merger test had been adopted to prohibit
mergers which created or strengthened oligopolies and stated that if tacit collusion was regarded as an
issue, then the existing test could permit some harmful mergers.

The Discussion Document also noted criticism of the application in New Zealand of a higher competition
threshold to mergers which are permanent in nature, as distinct from short term collusive believer between
firms. However it warned that if a lower threshold were adopted there might be an increase in compliance
costs, in uncertainty and beneficial or neutral mergers might be prevented.

As Patterson notes, the 1993 Discussion Paper marks the first time in New Zealand that a government
body raised the issue, central to the debate in Australia for some years, as to whether merger policy should
be concerned with the increased likelihood of collusion resulting from increased Concentration, or only
from single firm dominance.

The submission received by the Ministry of Commerce in the majority favoured retention of the existing
thresholds. The Commerce Commission, noting that the decision in Telecom, suggested that the
dominance test was "even higher than commentators and practitioners had previously considered
applicable", recommended redrafting of the dominant position threshold to "emphasise the point that
dominance is an economic concept underlying commercial realities, not a dictionary definition." "The
Commission persisted in its view that amalgamation of two firms had little or no impact on the
competitive process, but did bring efficiency gains. This, it regarded, justified a higher threshold ,allowing
a majority of those acquisitions to pass but retaining a threshold capable of catching any that are anti
competitive.

In Patterson's critique of the Commission's approach, the submissions are regarded as surprising and in
contrast to the exercise and policy change undertaken in Australia. Significantly, in that commentator's
view, the submissions appear to completely downplay or ignore the anti competitive effects of mergers
represented by the increased possibility of collusion, a major policy concern in Australia and the United
States.




